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NTSB Order No. EA-4990

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 5th day of August, 2002

JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,

Docket SE-16168
V.

MANUEL S. DI AZ,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent, by counsel, has appealed fromthe witten
initial decision of Adm nistrative Law Judge Patrick J. Ceraghty,
i ssued on June 21, 2001. U The | aw j udge sustai ned the
Adm nistrator’s revocation of respondent’s mechanic certificate
for his alleged violation of 14 C F. R 43.12(a) of the Federal

Avi ation Regul ations, 14 C.F. R Part 43.8 e deny the appeal, as

! A copy of the law judge’s June 21 decision is attached.

2 Section 43.12(a)(1), as charged here, prohibits intentionally
false entries in any record or report that is required to be
(continued.))
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wel | as respondent’s notion to supplenent his brief by way of a
reply to the Admnistrator’s reply, and his request for oral
ar gunent .

The Adm nistrator’s order was filed as the conpl aint on
Decenber 18, 2000. The Board notified respondent that it had
accepted the conplaint by letter dated Decenber 21st. In that
“case managenent” letter, respondent was directed to file an
answer within 20 days of service of the conplaint. Specifically,
the letter advised (enphasis in original):

Your attention is particularly directed to Section

821.31(c), which requires that Respondent file an answer to

the FAA's conplaint within 20 days of service of the

conplaint. * * * Failure to file an answer nmay be deened
an adm ssion of the truth of the allegations in the

conplaint. Therefore: THE FILING OF A TIMELY ANSVEER | S A

VERY | MPORTANT STEP I N THE PROTECTI ON OF RESPONDENT' S APPEAL
Rl GHTS.

Respondent filed no answer. Pursuant to 49 C.F.R 821.18,
he filed a notion for a nore definite statenment which, our rules
specifically provide at Section 821.14(f), acts to stay the
requirenent to file an answer. The |aw judge denied that notion
on January 25, 2001, in an “Order to File Answer” that directed
respondent to conply within 10 days.

Respondent filed no answer. Instead, on the day the answer

(continued.))

made, kept, or used to show conpliance with any requirenent under
Part 43. The Adm nistrator alleged in her conplaint that, in
connection wth a heavy mai ntenance “C’ check, respondent, an

i nspection supervisor at the Qakland nai ntenance facility of

Al aska Airlines, applied his inspection stanp to a Post

Mai nt enance Final Run Checklist and made entries indicating that
certain work had been conpl eted when he knew that the work had
not actually been done.
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was due, he filed a notion to stay the proceedings or to stay
di scovery. Only after the Admnistrator filed a notion for
j udgnent on the pleadings based on the respondent’s failure to
file an answer did he file one, 16 days late. He later filed a
nmotion to accept the late answer, to which the Adm ni strator
replied in opposition. The |law judge rejected the answer as
untinely and denied the request for stay. He also denied the
notion to late file and granted the Adm nistrator’s notion for
j udgnent on the pleadings, stating that any hearing woul d be
l[imted to sanction. The Admnistrator then filed a notion for
summary judgnent, requesting the law judge to inpose the sanction
of revocation w thout holding a hearing. The |aw judge granted
that notion. Respondent contends that all these actions deprived
hi m of due process and m sapplied Board precedent. W disagree.
We have long held that our procedural rules should be
strictly applied. “[Undue laxity in the enforcenent of our
Rul es of Practice will hinder the adm nistration of justice in
the long view by giving one party an unfair advantage over the
other, and by renoving the essential elenment of predictability

from Board proceedings.” Admnistrator v. Hayes, 1 NISB 2016,

2017 (1972). See also Admnistrator v. Lilles, 2 NISB 470, 471

(1973) (“An adm nistrative process woul d be defeated by an

endl ess openi ng and reopeni ng of records where a respondent has
not asserted his rights to present his case, when it has been
shown that he was given anple opportunity to do so.”).

Qur rules specifically state when they act automatically to
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stay other deadlines. Section 821.14(f) is entitled Effect of
pendency of deadlines, and provides that the filing or pendency
of notions does not act to stay deadlines except in the case of
notions to dismss and to obtain a nore definite statenent.
Parties are chargeable wth know edge of our rules. See, e.g.,

Adm nistrator v. Hamlton, NTSB Order No. EA-3496 (1992) (counsel

expected to know and abi de by deadlines), and Adm ni strator v.

Sanderson, infra (lack of counsel does not excuse failure to

follow rules).

We have consistently ruled that failure tinely to file an
answer, in the face of our clear rules and the letter fromthe
case nmanager stressing the inportance of filing a tinely answer,
shall act to limt any hearing to the matter of sanction. See,

e.g., Admnistrator v. Blaesing, 7 NISB 1075 (1991);

Adm ni strator v. Sanderson, 6 NTSB 748 (1988); Adm nistrator v.

Taylor, 4 NTSB 1701 (1984); Adm nistrator v. Monmsen, 4 NTSB 830

(1983). Accordingly, contrary to respondent’s claimof error #2,
it is clear that respondent’s notion for stay did not toll the
time for filing his answer. Further, the law judge did not err
when he rejected the | ate answer (respondent’s claimof error
#1) .

Respondent argues that the | aw judge applied a good cause
test, when he should have applied a nore | enient prejudice test
in deciding whether to accept the |ate answer. Respondent is

m staken. Administrator v. Heidenreich, NTSB Order No. EA-4577

(1997). See also Adm nistrator v. Browning, 6 NISB 500 (1998),
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where the failure to file a tinely answer was due to counsel’s
interpretive error, an error the Board found not to constitute
good cause in light of the clear instructions in the case
manager’s letter and our rules. Qur procedural rule is clear on
its face and has been consistently and strictly applied. See,

e.qg., Blaesing, Mommsen, Browning, Sanderson, Taylor, and

Adm nistrator v. Sutton, NTSB Order No. EA-3434 (1991).

We review the | aw judge's decision under a traditional abuse
of discretion standard. As the |aw judge foll owed cl ear and
| ong-standing precedent in this matter, we find no abuse of
discretion.EI Nor are we persuaded -- given the clarity of our
rules and the instructions given respondent -- by his claimthat
he was entitled to rely on Federal rule precedent.r

Adm nistrator v. Gant, NTSB Order No. EA-3919 (1993), cited

by respondent for the proposition that the Board applies a
prejudice test to late-filed answers, was decided in the specific
context of the Equal Access to Justice Act (EAJA), and our

special inmplenenting rules. In Gant, where the answer was not
critical to the process and was perm ssive under our rules (see

49 C.F. R 826.32), the prejudice standard was applied in deciding

® W also disagree with respondent’s contention that, even
appl yi ng a good cause standard, the answer shoul d be accept ed.
Counsel s ignorance or m sreading of our rules does not
constitute good cause. G ven Section 821.14(f)"'s clear statenent
to the contrary, counsel had no reason to believe that a notion
to stay would automatically toll other deadlines.

“|f counsel were in doubt over how to proceed, he should have
sought clarification fromthe Board. There is no indication here
that he did so.



whet her to accept a late answer. An answer to an EAJA
application is far different froman answer to the conpl aint,

whi ch the case managenent |etter directs be filed or risk having
the all egations assuned true.

We also find no nerit in respondent’s claimthat the | aw
judge erred in granting the Adm nistrator’s notion for summary
judgnent. Respondent was charged with intentional falsification.
One instance of intentional falsification supports revocation.

Adm nistrator v. Rea, NTSB Order No. EA-3467 (1991) (intentional

falsification of application is a serious offense which in
virtually all cases the Adm nistrator inposes and the Board

affirnms revocation), citing Admnistrator v. Cassis, 4 NISB 555

(1982), reconsideration denied, 4 NTSB 562 (1983), aff'd, Cassis

V. Helns, Adnr., FAA et al., 737 F.2d 545 (6th Cr. 1984). The

availability of revocation as the sanction for intentional
falsification is noted in the Admnistrator’s witten sanction
guidelines. Nothing in this case warrants our ignoring those
guidelines. 49 U S . C. 44709. The Adm nistrator having sought
the sanction of revocation in this intentional falsification
case, we are obliged to affirm A hearing on mtigation would be
poi ntl ess.

Finally, respondent argues that he was deni ed due process
and the opportunity to be heard on the nerits. The lack of a
hearing on the nerits was due solely to counsel’s failure to
abide by the Board' s clear rules. That is not a denial of

process attributable to the Board.
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ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’ s notions and appeal are deni ed; and

2. The revocation of respondent’s certificate shall begin
30 days after the service date indicated on this opinion and
or der . Bl
BLAKEY*, Chairman, CARMODY, Vice Chairman, and HAMMERSCHM DT,

GOGELI A, and BLACK, Menbers of the Board, concurred in the above
opi ni on and order.

*Chai rman Bl akey voted on this opinion and order on June 11
2002, prior to her nomnation to be Adm nistrator of the FAA

> For the purpose of this order, respondent must physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



